Abstract: It is argued th**at the higher degree of economic integration across borders and the international trend towards a reduction of corporate income tax rates have had a significant impact on the Danish corporate tax regime in recent years. Accordingly, during the last ten years the Danish statutory corporate tax rate has been lowered further, while several government actions at the same time have been taken in order to combat international tax avoidance and evasion. As a result, new anti-avoidance provisions have been introduced and some of the older anti-avoidance provisions have been tightened in order to prevent base erosion and profit shifting. Thus, to some extent Denmark has already tried to address a number of the key pressure areas mentioned in the recently published OECD BEPS report, such as international mismatches in entity and instrument characterization, the tax treatment of related party debt financing, transfer pricing and the effectiveness of anti-avoidance measures. However, the article concludes that these anti-avoidance provisions often suffer from being quite complex, very broad in scope and open to criticism from an EU law perspective.
Introduction to Corporate Taxation in Denmark
Companies incorporated in Denmark are subject to full Danish taxation. Furthermore, companies incorporated abroad are liable to full Danish taxation, if the seat of a management is located in Denmark.
1
Danish tax law is based on a principle of worldwide taxation.
2
However, for companies a (limited) principle of territoriality was introduced in 2005. Accordingly, income from permanent establishments and real estate located abroad should as a main rule be excluded from the taxable income.
3 An aim of this amendment was to ensure that Danish companies could not utilize losses -originating from foreign permanent establishments and foreign real estate -to reduce the Danish taxable income. 4 Pursuant to domestic Danish rules relief of double taxation is granted according to the ordinary credit method.
5
As a main rule Danish tax legislation allows for the unlimited and indefinite carrying forward of tax losses. 6 However, in 2012 a restriction in the right to utilise tax losses carried forward was adopted. Accordingly, tax losses may only be used to set off against income up to DKK 7,635,000 (2014).
7 Income exceeding DKK 7,635,000 cannot be set off by more than 60 % by tax losses carried forward. The new rule is inspired by German tax law and the aim of the rule is to ensure a strong tax base and to make sure that businesses -in particular multinational enterprises -contribute more to the funding of the welfare state. Accordingly, the restriction is intended to target so-called "zerotax companies".
8
All companies within a group that are liable to full Danish taxation -as well as permanent establishments and real estate located in Denmark -are subject to mandatory national tax consolidation.
9 A group exists when a (parent) company has the "deciding influence" over one 2 Cf. Sec. 4 of the State Tax Act. Cf. Sec. 33 of the Tax Assessment Act. 6 Cf. Sec. 12(1) of the Corporate Tax Act. 7
The basic amount of DKK 7,635,000 also applies in the case of tax consolidation. 8 Cf. the explanatory notes to Bill L 173 (2011 Bill L 173 ( /2012 . According to the recently adopted Sec. 35 of the Corporate Tax Act the right to carry forward tax losses is forfeited if the corporate taxpayer does not register these losses at a new central digital register for tax losses. See Bill L 144 (2013/2014). 9
Cf. Sec. 31 of the Corporate Tax Act. The administration company and the wholly-owned companies participating in the consolidation are liable on an unlimited, joint and several basis for all taxes in the consolidated group. The partially-owned companies in the consolidated group are only secondarily liable and the liability is limited, cf. Sec. 31(6) of the Corporate Tax Act. The rules on liability with respect to tax consolidation were tightened in 2012, cf. or more subsidiaries. 10 Moreover, it is possible to opt for voluntary international tax consolidation. 11 In that case also all foreign group companies as well as all permanent establishments and real estate in foreign jurisdictions must be included in the consolidation ("the global pooling principle"). This principle was introduced in order to prevent "cherry picking", i.e. including only the foreign entities with tax losses and not the profitable entities in the Danish international tax consolidation.
12
In general dividends received by a company on "subsidiary shares" and "group shares" are tax exempt, whereas dividends on "portfolio shares" are taxable.
13 Shares are considered "subsidiary shares" when the shareholder owns at least 10 % of the nominal share capital of the company and the company is Danish or the company is foreign and the taxation of dividends paid by the company is to be waived or reduced under the Parent-Subsidiary Directive (2011/96/EU) or a tax treaty. "Group shares" exist when the shareholder and the company are subject to mandatory national tax consolidation, subject to voluntary Danish international tax consolidation or at least qualify for voluntary Danish international tax consolidation. Capital gains on the sale of "subsidiary shares" and "group shares" are tax exempt whereas losses on the sale of such shares are not deductible. As a main rule the same applies to capital gains on portfolio shares in unlisted companies ("tax exempt portfolio shares"), 14 even though dividends hereof are taxable. Moreover, it has already been decided to further reduce the statutory corporate tax rate to 23.5 % in 2015 and to 22 % in 2016 and onwards. 16 The aim of the reduction is to ensure that Denmark has a competitive tax rate and to stimulate investment in Danish businesses and jobs. Furthermore, it is expected that the lower tax rate will reduce Danish businesses' incentive to perform profit shifting. 
Incentives for Investment
In order to promote commercial research activities, costs incurred in connection with research and development activities related to the tax payer's business -and costs pertaining to basic research incurred by an existing business -may be deducted in full in the year the costs are incurred. However, the tax payer may instead choose to amortize such costs by equal annual amounts in the relevant and the subsequent four income years.
18
The purchase price of machinery, equipment and ships acquired for research and development purposes may be deducted in full in the year of acquisition (accelerated depreciation).
19 Also, costs related to the acquisition of knowhow, patent rights and certain licence rights for use in the taxpayer's business may be deducted in full in the income year in which such costs have been incurred, instead of being amortized pursuant to the general rules for amortization of intellectual property rights.
20
It is possible for businesses to request a refund equivalent to the tax value of losses originating from research and development activities.
21
The maximum loss for which the refund can be claimed is DKK 25 million (2014) . 22 The aim of introducing this possibility was to encourage research and development activities and create growth, as the provision was foreseen to strengthen the liquidity of mainly smaller businesses during the research stage, in which the activities have not yet generated income.
23
Moreover, in the aftermath of the financial crisis and in order to promote growth, new machinery and equipment may temporarily be depreciated in an amount equal to 115 % of the purchase price ("super depreciation").
24
Lastly, it should be noted that Denmark does not have an interest box regime or patent box regime. In 2003 it was considered -as a response to the European Court of Justice's judgment in case C-326/00 Lankhorst-Hohorst -to make intra-group interest payments tax-exempt 18 
29
The OECD Model Convention is used as the underlying basis, and Denmark's tax treaties are typically based on the credit method.
30
Usually, the tax treaties also form basis for the exchange of information. However, in addition to the tax treaties Denmark has concluded around 40 tax information exchange agreements (TIEAs).
31
Denmark generally does not impose withholding tax on interest paid to non-residents. However, under certain circumstances a 25 % withholding tax applies to interest on "controlled debt" paid to foreign related entities if the income of the foreign related entity is subject to substantially lower taxation (3/4) than if the entity had been taxable under Danish law.
32 Royalties are as a main rule subject to 25% withholding tax. Historically, Denmark has been widely used as an international holding company location since the domestic dividend withholding tax was abolished for non-resident foreign companies in 1998.
34 However, following critique from other EU Member States the rules were tightened in 2001, 35 and based on more recent amendments and the tax authorities' quite aggressive approach towards dividend distributions to non-resident holding companies (see below), Denmark has become less attractive as a holding company jurisdiction.
Accordingly, pursuant to the currently applicable rules dividends may be subject to 27% Danish withholding tax. However, an exemption applies to dividends originating from "subsidiary shares" and "group shares" if certain conditions are fulfilled. Concerning »subsid-iary shares" it is a condition for applying the participation exemption that taxation should be eliminated or reduced pursuant to the ParentSubsidiary Directive (2011/96/EU) or a tax treaty. Concerning "group shares" -that are not "subsidiary shares" -it is a condition that the recipient is domiciled within the EU/EEA and that taxation should have been eliminated or reduced pursuant to the Parent-Subsidiary Directive or a tax treaty if the shares had been "subsidiary shares".
36
Furthermore, in order to ensure that Danish tax law does not assist taxpayers in avoiding withholding taxes in other countries, the exemption from Danish withholding tax does not apply if the distributing Danish company is used as an intermediary vehicle to channel dividends between nonresident group companies. 37 withholding tax should be levied, provided that the companies paying and receiving interest are affiliated for at least one year in which period the payment is made. More exceptions apply. See also the quite similar provision concerning capital gains on controlled debt, cf. Sec. 2(1)(g 38 In recent years the Danish tax authorities have raised a number of cases against Danish interest and/or dividend paying companies for not withholding tax at source. In short the position of the tax authorities is that the immediate recipients cannot be regarded as the beneficial owners of the funds received, as the immediate recipients lack the powers to make decisions in respect of the received funds and as their only function is to simply act as an intermediary or a "conduit company".
Only one beneficial ownership case has so far been decided by the courts. The case -which had an atypical fact pattern, as the immediate recipient had not re-distributed the dividends up the corporate chain -was won by the taxpayer.
39 However, more cases on beneficial ownership are currently on their way through the Danish legal system, and at level of the National Tax Tribunal the tax authorities have prevailed in a number of cases concerning interest payments.
40 Furthermore, in some of the on-going court cases the Ministry of Taxation has accepted that the High Court makes a reference for a preliminary ruling to the European Court of Justice.
41 Finally, it should be mentioned that a number of new provisions have been enacted in order to ensure that Danish dividend withholding tax cannot be avoided by structuring the transactions differently, i.e. by migration of a Danish subsidiary, a tax-exempt cross-border merger, a liquidation or share redemption, and other kinds of reorganization of the ownership of a Danish subsidiary. 
Rules to Protect the Danish Tax Base
In Danish tax law a number of doctrines and provisions aim at -or at least help -protecting the Danish corporate tax base. Below, these doctrines and some of these provisions are explained. 
General Anti-avoidance Rules
No statutory general anti-avoidance provision exists under Danish tax law. However, pursuant to a doctrine of "substance over form", it has been argued that fictitious or artificial transactions may be set aside for tax purposes if the actual substance of the transaction conflicts with its private law form, resulting in a tax advantage. 44 In this case, tax will be imposed in accordance with the actual substance of the transaction based on an overall assessment. The applicability of the doctrine of "substance over form" is limited, however, and in order for the doctrine to apply there must be an evident conflict between form and substance.
In addition to the substance over form doctrine, the doctrine of the "rightful recipient of income" plays a significant role. The doctrine prescribes that the subject having the (legal) right to the basis of the income -e.g. a shareholding, a claim or a business activity -should also be considered the proper recipient for tax purposes of the gain/return on the shares/claim/activity.
45
The interaction between these doctrines is somewhat unclear, but for many practical purposes they seem to be overlapping.
46 However, the doctrines should normally not be considered a sufficient tool when it comes to preventing erosion of the Danish tax base.
Specific Anti-avoidance Rules (SAARs)
Danish tax law encompasses a relatively high number of specific antiavoidance provisions, and the extent of such legislation has increased significantly during the last two decades. Below some of the most significant specific anti-avoidance rules are addressed and the aims of the provisions are briefly explained. 
CFC Legislation
According to the Danish CFC regime, a Danish company is liable to tax on the income of a Danish or foreign subsidiary if: (i) the subsidiary is controlled by the affiliated group of companies, (ii) the tainted income (so-called "CFC-income") of the subsidiary amounts to more than 50 % of the total taxable income and (iii) the financial assets of the subsidiary exceed 10% of the total assets.
47
If the CFC rules apply, the Danish parent company should include the total income of the subsidiary, provided that the income of the subsidiary is positive. If the parent company does not fully own the subsidiary, only a proportional part of the subsidiary's income should be attributed to the parent company. Furthermore, only income generated by the subsidiary in the period during which the parent company had "deciding influence" should be included. A tax credit is granted for taxes paid by the subsidiary.
The objective behind the introduction of CFC legislation was to prevent erosion of the Danish tax base caused by the increasing openness of borders to flows of capital.
48 More specifically, the aim was to prevent Danish companies from establishing subsidiaries in low tax countries and moving income and assets hereto. 
Exit Taxation
If a resident company ceases to be fully liable to tax in Denmark, or if a resident company becomes resident in a another state according to a tax treaty, the company should be considered as having disposed all assets and liabilities that no longer are subject to Danish Taxation. The assets and liabilities should be considered as sold at fair market value at the time of emigration. 50 Likewise, the transfer of assets and liabilities within a company to a foreign permanent establishment or a foreign head quarter, with the result that the assets and liabilities are no longer subject to Danish taxation, is treated as a sale at fair market value at the time of the transfer.
51
Companies now have the option of deferring payment of the exit tax subject to certain conditions. 52 The exit tax balance must be settled by annual installments equal to the higher of the income relating to the assets multiplied by the applicable Danish corporate tax rate, or 1/7 of the exit tax balance at the time it was established. Accordingly, deferred exit taxes will be paid within a maximum period of seven years. Interest of minimum 3 % is charged on the remaining deferred exit tax every year.
Transfer Pricing
The Danish transfer pricing legislation was reformed in 1998, following a couple of judgements from the Supreme Court on "interest fixation" which the tax authorities had lost. 53 The aim of the reform was to provide a clear legal basis for transfer pricing adjustments, in order to avoid erosion of the Danish tax base and in order to ensure equal tax treatment of Danish and foreign owned companies.
54
The current regime sets forth the arm's length principle, which should be interpreted in line with the art. 9(1) of the OECD Model and the OECD Transfer Pricing Guidelines. apply to "controlled transactions" and cover cross-border transactions as well as domestic transactions.
56
Moreover, transfer pricing information and documentation requirements apply.
57 Accordingly, when filing the tax return the tax authorities should be informed about the nature and scale of the controlled transactions. In addition the taxpayer is obliged to tax prepare and hold written transfer pricing documentation. On request the transfer pricing documentation must be handed over to the Danish tax authorities.
58 For smaller corporate groups, the documentation requirements are less restrictive.
Furthermore, the tax authorities may require a taxpayer to submit an auditor's assurance report on its transfer pricing documentation. The rule targets loss-making companies and companies engaging in transactions with tax havens.
59
Penalties may be imposed if the transfer pricing documentation is missing or significantly insufficient.
60 In general, it is the impression that the tax authorities' transfer pricing audits have been quite thorough in recent years. 
Limitations on Deductibility of Financing Expenses
The deductibility of financing expenses may in general be restricted under three sets of rules for corporate taxpayers:
The thin capitalisation test; A company is thinly capitalized if the debt-to-equity ratio exceeds 4:1, provided that the controlled debt exceeds DKK 10 million. If a company is considered thinly capitalized, interest expenses and capital losses, on the part of the controlled debt that should have been converted to equity to avoid the limitation, are not deductible. However, if the company is able to substantiate that similar financing could have been obtained without security from other group companies, the company will be allowed to deduct interest expenses even though the 4:1 ratio is exceeded. -
The asset test; net financing expenses may be deducted only to the extent the expenses do not exceed a standard rate of presently 4.2 % (2014) of the tax base of certain qualifying assets. -
The EBIT test; net financing expenses may not exceed 80% of earnings before interest and tax.
All three rules apply domestically as well as cross-border. The aim of the thin capitalization rules are to counter the shifting of tax revenue from Denmark caused by intra-group loans made from foreign group companies to Danish subsidiaries on terms that could not have been achieved between independent parties. 63 The thin capitalization rules therefore only apply to controlled debt.
The "asset test" and the "EBIT test" were introduced in 2007 as the legislator found that the CFC rules and the thin capitalization rules in force at the time did not provide sufficient protection of the Danish tax base in situations where Danish companies were acquired by private equity funds in highly leveraged buyouts. 64 Both the asset test and the EBIT test only apply to net financing expenses exceeding DKK 21.3 million (2014). The two limitations apply to all kinds of debt -not only controlled debt.
Hybrid Entities and Reverse Hybrid Entities
Denmark has introduced provisions on hybrid as well as reverse hybrid entities, which entail that the domestic tax treatment in some situations depends on the tax treatment in other jurisdictions.
65 Both provisions could be seen as a reaction to tax planning based on the US check-the-box rules.
66
Accordingly, if a company or association should be treated as a transparent entity according to the tax rules of a foreign state, with the effect that the company's income should be included in the income of an affiliated company in this foreign state, the company should -if certain conditions apply -be reclassified as a transparent entity for Danish tax purposes. The objective of the provision is to mitigate the possibility of "creating" deductible interest expenses in Denmark in situations where the foreign recipient is not taxable of the interest payments, as the interest payments should be considered internal transfers within the same entity pursuant to the tax rules in the foreign state.
67
Conversely, certain tax transparent entities should be reclassified as separate taxable entities if more than 50 % of the shares or voting rights are held directly by foreign investors and the tax domicile of such foreign investors is in a country in which the Danish entity is treated as a taxable entity or in a non-EU Member State which does not have a tax treaty with Denmark.
68 Here the aim is to prevent tax payers from exploiting different entity qualification to "create" double non-taxation. 
Hybrid Financial Instruments
Cross-border tax arbitrage by way of using hybrid financial instruments has been curbed inbound and outbound. Accordingly, if a company or association etc. is indebted or similarly obligated to an individual or company resident in another country and the claim according to foreign tax rules is considered paid in capital, the debt shall also be regarded as equity with respect to the Danish tax computation. 70 The objective of this provision is to abolish the potential asymmetrical tax treatment of certain hybrid financial instruments.
71
In addition, the applicability of the inbound dividend participation exemption has been limited to situations where the foreign paying company is not allowed under the tax laws of the country of its residence to deduct the payments, which are considered dividends under Danish tax law. 72 The provision shall prevent Danish companies from 67 Cf. the explanatory notes to Bill L 119 (2003 Bill L 119 ( /2004 
80
A common "reaction" to the EU law challenge has been to expand the scope of the anti-avoidance provisions. For example, both the thin capitalization rules and the CFC rules now apply domestically as well. However, despite this it has still been questioned whether these rules in effect have been brought in line with EU-law.
Concerning the thin capitalization rules one of the arguments is that the interest deduction limitation still mainly becomes relevant with respect to cross-border intra-group debt, as a result of the design of the consolidation principle to be used when applying the rules. Accordingly, it has been argued that different treatment of comparable situations probably still exists and that this restriction cannot be justified.
81
With respect to the CFC rules the main argument is that different treatment still exists, as the application of the CFC rules only entails an additional tax burden for the Danish parent company, if the subsidiary is resident in another country in which the level of taxation is lower than the Danish level of taxation. The explanation is that the relief granted for taxes paid by a Danish subsidiary should normally fully absorb the parent company's additional tax on the income from the Danish subsidiary. Moreover, if a subsidiary resident in Denmark forms part of a tax consolidation, CFC taxation should only take place after tax losses are apportioned among the group companies and after taxation of the subsidiary itself. Furthermore, taking into consideration the very wide scope of the CFC rules -including the fact that the rules may apply even in a situation in which a subsidiary resident in another Member State reflects economic reality in that Member Stateit seems doubtful whether or not the Danish CFC rules, in general, should be considered justified and in line with the proportionality principle. At a minimum, therefore, it appears reasonable to conclude that the Danish reaction to Cadbury Schweppes has lead to uncertainty, as the current rules are not immune from criticism in the EU context.
Relationship with Tax Treaties
Specific treaty provisions allowing application of domestic antiavoidance provisions are not common in Denmark's treaties. Moreover, case law addressing the tax treaty aspects of the vast number of Danish anti-avoidance provisions is modest.
89
However, in a decision from 2004 the National Tax Tribunal considered the tax treaty aspects of the then applicable Danish CFC regime for companies. 90 The case concerned a Danish company that controlled a subsidiary in Switzerland, which performed banking activities. Referring to the 2003 commentaries to the OECD Model Tax Convention, the National Tax Tribunal stated that the CFC regime was not contrary to Denmark's obligations according to the tax treaty with Switzerland. Besides the relationship between tax treaties and CFC legislation, the treaty aspects of inter alia the legislation on thin capitalization have also been subject to debate in the Danish tax literature. 
Conclusion
Based on the above it seems clear that the higher degree of economic integration across borders and the international trend towards a reduction of corporate income tax rates have had a significant impact on the Danish corporate tax regime in recent years. Accordingly, during the last ten years the Danish statutory corporate tax rate has been lowered further, while several government actions at the same time have been taken in order to combat international tax avoidance and evasion.
As a result, new anti-avoidance provisions have been introduced and some of the older anti-avoidance provisions have been tightened in order to prevent base erosion and profit shifting. Thus, to some extent Denmark has already tried to address a number of the key pressure areas mentioned in the OECD BEPS report, such as international 89 
